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MARK J. QUSEK, and
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CPI Nl ON AND ORDER

Respondent s have appeal ed fromthe oral initial decision of
Admni strative Law Judge WIlliamE Fow er, Jr., issued on April

23, 1998, follow ng an evidentiary hearing. !

The | aw j udge
affirmed orders of the Admnistrator revoking all airnman
certificates held by respondent Qusek and any air carrier

certificates held by respondent Erie Airways, Inc., on finding

! The initial decision, an excerpt fromthe transcript, is
attached. Respondents wai ved application of the emergency appeal
procedures and deadl i nes.
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that they had viol ated various sections of 14 CF. R Part 135 and
that M. Qusek had al so viol ated 14 CFR 61.59(a)(2). 2\ deny
t he appeal .

There are four basic parts to the Admnistrator’s case:
first (in no particular order), Erie Alrways, Inc. (Erie) is
charged with failing to maintain its manual ; second, Erie is
charged with failing to conduct necessary drug tests on pilots;
third, Erie and M. Qusek are charged with failing to conply with
nunmerous pilot qualification/training requirenents for Part 135
operations; and, fourth, M. Qusek is charged w th naki ng
fraudulent or intentionally fal se statenments on | oad nmani fests.

According to the record, Erie was, at the tine relevant to this

2 The Adm nistrator charged respondent Qusek with violations of:
8§ 135.243(a)(1), which prohibits serving as pilot in command in
turboj et, passenger-carrying operations without an airline
transport pilot certificate having appropriate category and cl ass
ratings and, if required, an appropriate type rating; 8§
135.293(b), which prohibits acting as a pilot in a Part 135
operation wthout a conpetency check; 8§ 135.299(a), which
prohibits acting as a pilot in command of a flight w thout
passing a flight check; and 8 61.59(a)(2), which prohibits
fraudul ent or intentionally false entries required to be kept,
made, or used to show conpliance with regul atory requirenents.
The Adm ni strator charged respondent Erie with violations of: 8§
135.21(a), which requires certificate holders to keep and use a
current nmanual of procedures and policies acceptable to the
Admnistrator; 8 135.243(a)(1), insofar as it also prohibits
certificate hol ders using such persons as pilots in command; 8§
135.251(a), which requires certificate holders to test certain
enpl oyees for prohibited drugs; 8 135.293(b), insofar as it
prohibits a certificate holder fromusing such pilots; 8§
135.299(a), insofar as it prohibits certificate holders from
using pilots in command wi thout flight checks; 8§ 135.341(a),
which requires certificate holders to maintain an approved pil ot
training program and 8 135.63(c), which requires certificate
hol ders to maintain, for nmultiengine aircraft, accurate | oad
mani fests containing certain required information.
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case, primarily a charter operator. M. Qusek’ s testinony
indicates that, as President of Erie at the tine, he had as a
goal the expansion of Erie’'s fleet through, in part, purchases of
shares in aircraft by interested conpanies. Many of the
Admni strator’s charges hinge on whether respondents were
providing for-hire charter services subject to Part 135
requi renents, or were providing Part 91 denonstration flights for
potential buyers (for which paynment is authorized in specified
amount s and under specified conditions, see 14 CFR 91.501).
Hei ght ened safety requirenents apply to Part 135 operati ons.

Respondents clained that, either the flights were legitinmate
Part 91 flights, or they reasonably believed themto be. The |aw
judge did not find either to be the case, affirmng as he did al
the charges, including the intentional falsification charge
agai nst M. Qusek.

Respondent s’ appeal first challenges the | aw judge’s
reliance on the testinony of two of the Admnistrator’s
Wi t nesses, both of whomwere prior enployees of Erie.
Respondents claimthat this testinony is wholly unreliable. 3

Ve will not reverse on this basis. W have consistently
hel d that, having had the opportunity to observe the witnesses,
the law judge is in the best position to determne their

credibility. The law judge was well aware, given M. Qusek’s

® Key aspects of this testinony involved the degree to which
these two individuals, both prior Directors of Qperations for
Erie, had chall enged M. Qusek concerning his categorization of
flights as Part 91, rather than Part 135, flights.
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testinmony and that of M. Conner, Erie’s owner, that there were
two different versions of events: one fromthe Admnistrator’s
w tnesses Sullivan and Howard, and one from Messrs. Qusek and
Conner. Deciding which version was nore reliable was a necessary
part of his decision, and he recogni zed the personal interest of
some witnesses (Tr. at 497-498). W wll not lightly overturn
hi s conclusions, and we are presented no reasons to do so here
other than an alleged bias, an issue that was raised in the
record, and one that the |aw judge incorporated in his

credibility anal ysis. Admnistrator v. Smth , 5 NISB 1560, 1563

(1987), and cases cited there (resolution of credibility issues,
unl ess made in an arbitrary or capricious manner, is within the

excl usi ve province of the |aw judge). See also Admnistrator v.

Jones, 3 NTSB 3649, 3651 (1981).

Next, respondents argue that the Admnistrator did not prove
fraud, nor did she prove intentional falsification because no
actual know edge was proven. The |aw judge found intentional
falsification by M. Qusek. Tr. at 501, paragraph 12.

Respondents correctly argue that, to find intentional
falsification, the law judge was required to find that M. Qusek

4

knew he nmade a fal se statenent. The law judge’s finding of this

al | egation, however, assunmes such a prerequisite, and the record

* Proof of intentional falsification requires: 1) a fal se
representation; 2) in reference to a material fact; and 3) nade
wi th know edge of its falsity. Hart v. Mlucas, 535 F. 2d 516,
519 (9th Gr. 1976).




supports that finding.

Fi ndi ngs of actual know edge, as are required in a case su ch
as this, are often based on circunstantial evidence. |If
circunstantial evidence is used to prove actual know edge of
fraud or intentional falsification, that circunstantial evidence
must be so conpelling that no other determnation is reasonably

possi bl e. Admnistrator v. Hart , 3 NISB 24, 26 (1977). 1In view

of M. Qusek’s position and background, and the testinony from
Messrs. Sullivan and Howard (testinony the | aw judge accepted as
credible) that they had di scussed with M. Qusek on vari ous
occasions the propriety of categorizing flights as Part 91 or
Part 135, > we have no difficulty affirning the | aw judge’ s
finding on this point and rejecting respondents’ contention that
what repeatedly occurred was “an oversight” by M. Qusek. The

facts in Admnistrator v. Tsosie , NISB Order No. EA-4679 (1998),

are considerably different.

Respondents al so argue (as we understand this claim see
Brief at 14) that the failure properly to conplete the | oad
mani fests is insufficient to prove a violation of § 61.59(a)(2)
because it does not “show conpliance with any requirenent for the

i ssuance, or exercise of the privileges of any certificate or

> Eg., Tr. at 53-55, 86-87, 91. See also Tr. at 135-136. There
was al so extensive evidence, not directly on this point, but

clearly relevant, fromusers of Erie’s services that they assuned
they were receiving charter, for hire service. That passengers
assuned a certain level of service (and safety), but were

actually getting another, |lower |evel of pilot acconplishnment is

a serious matter.
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rating.” W disagree. Conplete, accurate |oad nanifests were
required for Erie’s lawful operation of its charter services
under Part 135. M. Qusek did not produce conpl ete, accurate
mani fests, notably in his failure to report passengers on
flights.

Finally, respondents argue that the allegations were stale,
and shoul d have been di sm ssed pursuant to 49 CFR 821.33. It is
wel | settled that orders of revocation, based on |legitimate
clains of lack of qualification, are an exception to our stale

conplaint rule. Application of US Jet , NISB Order EA-3817

(1993). It is also established that one intentional
falsification finding will justify a lack of qualification

finding and certificate revocation. Admnistrator v. Rea , NISB

O der EA-3467 (1991), citing Admnistrator v. Cassis , 4 NISB 555

(1982), reconsideration denied , 4 NISB 562 (1983), aff'd, Cassis

v. Helnms, Adnmr., FAA et al. , 737 F.2d 545 (6th Gr. 1984).

Therefore, M. Qusek’s certificate was properly revoked.
Respondents argue that the falsification charge cannot apply
to Erie, apparently in a claimthat this charge cannot support
revocation of Erie’s certificate. (Respondents offer no other
reason for us to reconsider the revocation sanction agai nst
Erie.) Athough we note that no falsification charge was brought
against Erie, we agree with the Admnistrator that, in the
circunstances, revocation is justified for Erie as well. As the
Adm ni strator argues in her reply, the record shows that M.

Qusek was Erie, for all practical purposes and certainly as
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regards the issues in this case. He ran all aspects of the
operation. Accordingly, we have no difficulty inputing his
actions to Erie for sanction purposes, or in concluding, on the
record as a whole, that lack of qualification has been
establ i shed and revocation appropriate for Erie. “[Aln air
carrier whose nmanagenent does not adhere unflinchingly to al

rel evant operational standards does not neet its obligation to

provi de the highest degree of safety.” Adm nistrator v. Echo &

Rafter , NTSB Order No. EA-4150 (1994) at 13.
ACCORDI NGLY, IT IS ORDERED THAT

Respondent s’ appeal is denied.

HALL, Chairman, FRANC S, Vice Chairman, HAMMVERSCHM DI, GOGLl A,
and BLACK, Menbers of the Board, concurred in the above opi nion
and order.



